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ICA/ORDER
Per Arun Khodpia, AM :

The assessee has filed this appeal against the order passed by the

Id. CIT(A), National Faceless Appeal Centre (NFAC), Delhi, dated
15.05.2023 for the assessment year 2011-2012, on the following
grounds:-

GROUND NO.I

That the ex-parte Appellate Order passed by the Learned
Commissioner of Income Tax (Appeals), National Faceless Appeal
Centre ("the Ld.CIT(A)") is highly unjustified, bad in law, without
providing reasonable opportunity of being heard, against the
principles of natural justice and not in accordance with the
provisions of law. Further, the Ld.CIT(A) has grievously erred in
summarily dismissing the appeal by not rendering any decision on
merits which is contrary to the law laid down by the Hon'ble
Bombay High Court in the case of CIT v. Prem Kumar Arjundas
Luthra (HUF) (2017) 297 CTR 614 (Bom.). It is prayed that the
Appellate Order passed under section 250 of the Income Tax Act,
1961 ("the Act") may please be cancelled/set-aside on this ground
alone.

GROUND NO. Il

That the Re-assessment Order passed by the Learned Assessing
Officer ("the Ld.AO") under section 147 r.w.s.144 of the Act is highly
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illegal, bad in law, void ab initio, invalid, unsustainable, without
jurisdiction, nullity in the eyes of law and not in accordance with the
provisions of the law since, the reasons recorded by the Ld.AO
lacks formation of belief of escapement of income thereby vitiating
the entire reassessment order. Hence, it is earnestly prayed that the
Reassessment Order may please be quashed and cancelled on this
ground alone.

GROUND NO.lIII

On the facts and in the circumstances of the case as well as in law,
the Ld.CIT(A) has grossly erred in confirming the addition of
Rs.61,53,134/- thereby treating the cash deposits to the extent of
Rs.47,00,512/- and credits to the extent of Rs.14,52,622/-
appearing in the bank accounts of appellant treating the same as
unexplained cash credits under section 68 of the Act as has been
done by the Ld.AO which is highly unjustified, unwarranted,
unsustainable, not proper on facts, based on presumptions &
surmises, contrary to the principles of natural justice and not in
accordance with the provisions of law.

The Ld.CIT(A) & the Ld.AO failed to appreciate that the appellant is
not statutorily required to maintain the Books of Accounts under the
Act which is a sine qua non for invocation of deeming fiction
engrafted under the provisions of section 68 of Act hence, the
additions made as unexplained cash credit is highly illegal, bad in
law, unsustainable and not in accordance with the provisions of law.
Further, the Ld.AO 8i the Ld.CIT(A) has failed to appreciate that the
cash deposits has immediate & proximate nexus with the cash
withdrawals effectuated by the appellant and hence, the source of
cash deposits was sufficiently explained during assessment
proceedings.

Hence, it is earnestly prayed that the addition of Rs.61,53,134/-
confirmed by the Ld.CIT(A) may please be deleted.

GROUND NO.IV

On the facts and circumstances of the case as well as in law, the
Ld.CIT(A) has grossly erred in confirming the addition of
Rs.1,31,979/- on account of undisclosed interest income as has
been done by the Ld.AO which is highly unjustified, unwarranted,
unsustainable, presumptive, not proper on facts and not in
accordance with the provisions of law. Hence, it is earnestly prayed
that the addition of Rs.1,31,979/- confirmed by the Ld.CIT(A) may
please be deleted.

GROUND No. V

That the Appellant craves leave to add, amend, alter or delete all or
any of the grounds of Appeal at the time of hearing of the appeal.
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2. At the outset, Id.AR of the assessee drew our attention to the
application for additional evidences dated 03.07.2023. It was the
submission that the assessee is an individual being agriculturist did not
have any taxable income apart from agricultural income, hence, he was
not liable to file return of income. The case of the assessee was picked up
for reopening u/s.148 of the I.T.Act, 1961 and the assessee in response
to the same, has filed return of income declaring interest income of
Rs.5,990/- and agricultural income of Rs.3,45,870/-. The assessee due to
his limited understanding of law could not furnish all the documentary
evidences in order to substantiate his return of income particularly the
cash deposited in the bank accounts and the credit entries in the said
account. The assessment was culminated u/s.147 r.w.s.144 of the Act,
ex-parte without affording adequate opportunities to the assessee. Ld. AR
also submitted that Section 68 of the Act does not trigger in absence of
maintenance of books of accounts, mere simplicitor cash deposit in bank
account could not be taxed, since the bank passbooks could not be
construed as books of accounts. Further, the Id. AR contended that mere
cash deposit in bank account could not constitute undisclosed income or
iIncome escaping assessment for the purpose of reassessment u/s.148 of
the Act. Another argument of the Id. AR was that no addition u/s.68 of the
Act when cash withdrawn was re-deposited, length of delay between cash
withdrawal and subsequent re-deposit irrelevant when delay explained
with plausible reasons. Ld. AR relied on several case laws to substantiate

his arguments raised hereinabove. It was the prayer of the Id. AR that the
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assessment and appellate order both shall be quashed being highly
illegal, bad in law, void av initio, invalid, unsustainable, without jurisdiction,
nullity in the eyes of law and not in accordance with the provisions of the
law.

3. In reply, Id Sr DR submitted that proper opportunities were allowed
as is evident from the impugned orders, but the assessee was persistent
non-compliant before both the revenue authorities, also the assessee who
was not appeared for prosecution before the Id. CIT(A) and the case of
the assessee was decided ex-parte, therefore, it was submitted that the
order passed by the CIT(A) deserves to be upheld or the matter should be

restored back to the file of Id. CIT(A) for readjudication on merits.

4. We have considered the rival submissions and perused the material
available on record. On perusal of the impugned order, it is found that the
Id.CIT(A) has dismissed the appeal of the assessee on the ground of non-
appearance, non-filing of any written submissions or any documents to
substantiate the claim of the assessee. Since the grounds raised before
us are also assailed before the Id. CIT(A), however, because of non-
appearance or non-compliance by the assessee, the adjudication in this
case was done on ex-parte basis. The grounds raised by the assessee
were not adjudicated by the Id. CIT(A). It is also a fact that the assessee
has submitted additional evidences before us which were never available
before the revenue authorities, in backdrop of such facts, without
adjudicating the individual grounds of the present appeal, we are of the

considered view that the matter in all its fairness for the substantial justice,
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should be remanded back to the file of Id. CIT(A) for adjudication afresh.
Needless to say, proper opportunity of being heard shall be provided to
the assessee, the assessee is also directed to cooperate the appellate
proceedings before Id. CIT(A) without any further excuses. Consequently,
the appeal is set aside and restored to the file of the Id CIT(A) for fresh
adjudication on merits.

5. In the result, appeal of the assessee is allowed for statistical

purposes.
Order pronounced in the court on 05/07/2023.
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